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1.

(a)

DEFINITIONS AND INTERPRETATIONS

For the purposes of the Contract except where expressly stated to the contrary, the following

words in capitals shall have the following meanings:-

“ADDITIONAL CHARGES” shall mean compensation for additional support by the
CONSULTANT outside the scope of SERVICES, which will be charged at DAILY RATES;

“ADDITIONAL PERIOD” shall mean an extension to the INITIAL PERIOD specified in
the Form of Agreement as determined by the PARTICIPANT;

“AFFILIATE” shall mean any entity which from time to time controls, is controlled by or is
under common control with the relevant party, where control means having the ability
(including without limitation by means of a majority of voting rights or the right to appoint or
remove a majority of the board of directors) to control the management and policies of an

entity;

“APPENDIX A” shall mean the document entitled “Scope of Services” which is attached as
Appendix A to the PROJECT MEMORANDUM and forms an integrals part thereof;

“ASSISTANT REPRESENTATIVE” shall mean an assistant representative of the
PARTICIPANT as the case may be or the CONSULTANT appointed by a
REPRESENTATIVE pursuant to condition 2(c);

“CHANGE REQUEST” shall mean a written request by the PARTICIPANT for a
MODIFICATION,;

“CHARGES” shall mean FIXED PRICE payable by the PARTICIPANT in respect of
PROJECT as set out in APPENDIX A or SERVICES undertaken by CONSULTANT
PERSONNEL on behalf of the PARTICIPANT under the CONTRACT;

“CONDITIONS OF CONTRACT” shall mean these present Conditions of Contract for
Benchmarking Consultancy which are to be incorporated into and form part of the

CONTRACT;
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“CONFIDENTIAL INFORMATION” shall mean all information howsoever
communicated by one party to the other which is identified as being confidential or commercial-
in-confidence at the time of disclosure or is reasonably understood to be confidential by the
parties due to the nature, type or presentation of the information and without limitation, may
include any information, and knowledge whether in written, electronic, machine readable,
visual, audio-visual or any other tangible or intangible form and all copies and reproductions

thereof and whether disclosed in writing, orally, by demonstration or otherwise;

“CONSEQUENTIAL LOSS” shall mean any indirect or consequential loss including
without limitation, loss of savings, loss of profit, loss of use, loss of contract, loss of
production, business interference or increased loss of working howsoever caused, arising out
of or in connection with the CONTRACT other than losses arising from theft, dishonesty,

fraud or misappropriation;

“CONSULTANT” shall mean the Phillip Townsend Associates Ltd., and includes the
CONSULTANT'S successors and permitted assignees;

“CONSULTANT PERSONNEL” shall mean all persons involved in the management and
performance of the SERVICES whether employed or engaged by the CONSULTANT, any

sub-contractor or otherwise;

“the CONTRACT” means the set of contractual documents consisting of (i) the Form of
Agreement, (ii) these CONDITIONS OF CONTRACT and the (iii) PROJECT

MEMORANDUM (including APPENDIX A and B) which forms an integral part in their
entity;

“DAILY RATES” shall mean the daily rates set out in the APPENDIX A which is to be used
to calculate ADDITIONAL CHARGES as amended from time to time in accordance with
Condition 10 of these CONDITIONS OF CONTRACT;

“DATA” shall mean all designs, models, drawings, prints, samples, transparencies,
specifications, reports, manuscripts, working notes, documentation, manuals, photographs,

negatives, tapes, discs, software or any other similar items;
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“DELIVERABLES” shall mean any DATA or other tangible results specifically prepared by
the CONSULTANT for the PARTICIPANT under the PROJECT or the SERVICES together
with any working documents and tools solely required for implementation of the

DELIVERABLES as specified in the PROJECT MEMORANDUM,;

“FIXED PRICES” shall mean the fixed price for a PROJECT which is agreed between the
PARTICIPANT and the CONSULTANT in APPENDIX A;

“GTBI” shall mean the Gas Transmission Benchmarking Initiative described in the

PROJECT MEMORANDUM;

“INDIVIDUAL SHARE OF CHARGES” shall mean the portion of the CHARGES to be
paid by the individual PARTICIPANT in accordance with APPENDIX A;

“INITIAL PERIOD?” shall mean the initial duration of the contract as defined in the Form of

Agreement;

“INTELLECTUAL PROPERTY” shall mean all patents, registered designs, design rights,
copyright, database rights, trade marks, know-how (including any applications for registration
of the foregoing) or any other intellectual property rights whatsoever and wheresoever in the

world existing, and whether registered or unregistered,

“JOINTLY OWED” shall mean that the obligations and liabilities of each PARTICIPANT

are owed on a pro rata basis ,

“LEGISLATION” shall mean all applicable statues, statutory instruments, codes of practice,
guidance notes, by-laws, including without limitation competition law EU regulations,
directives, decisions, notices and regulations of any local, statutory, governing or public
authority or body, or any other lawfully constituted regulatory body having authority and
reference to LEGISLATION may be construed as any one of the foregoing;

“MANAGEMENT INFORMATION” shall mean the information to be provided by the
CONSULTANT to the PARTICIPANT as required under the CONTRACT and specified in
the PROJECT MEMORANDUM and any MODIFICATIONS thereto;
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“MANAGEMENT MEETINGS” shall mean those meetings between the
REPRESENTATIVES of each party pursuant to condition 8(c) which meetings shall be held
to review the CONTRACT progress on an agreed basis or upon the request in WRITING of
one party to the other;

“MATERIALS” shall mean any items, materials or other property, including any DATA
provided or made available by one party to the other for the purpose of the CONTRACT;

“MODIFICATION” shall mean an addition, modification or amendment to the SERVICES,
PROJECT, DELIVERABLES, or performance required under PROJECT or the
DELIVERABLES;

“NEWCQO” shall mean any (new) company which may join GTBI and become a party to the
CONTRACT;

“PARTICIPANT” shall mean the companies named in APPENDIX B of the PROJECT
MEMORANDUM and includes its successors and permitted assignees and NEWCO;

“PARTICIPANT PROPERTY” shall mean any DATA or other items, materials or property
provided or made available by the PARTICIPANT or any AFFILIATE thereof to the
CONSULTANT (excluding premises) for the purposes of the CONSULTANT providing the
SERVICES;

“PARTY?” shall mean either any participant, or the company or the consultant as the context

may require;

“PROGRESS REPORTS” shall mean the information to be provided by the
CONSULTANT to the PARTICIPANT in respect of the PROJECT required under the
CONTRACT and specified in the PROJECT MEMORANDUM and any MODIFICATIONS

thereto;

“PROJECT” shall mean a package of SERVICES for which the CONSULTANT is engaged
(including the period during which the PROJECT shall be delivered), set out in APPENDIX
A and any MODIFICATION thereto;

Contract Version 1- November 2018 7



“PROJECT MEMORANDUM?” shall mean the document entitled “Gas Transmission
Benchmarking Initiative (GTBI)” including APPENDIX A describing the basic structure and
parameters of the GTBI;

“REPRESENTATIVE” shall mean a representative of the PARTICIPANT or the
CONSULTANT appointed pursuant to condition 2;

“SERVICES” shall mean the consulting SERVICES needed to carry out the PROJECT as
required under the CONTRACT and as specified in APPENDIX A, such as (i) Facilitation,
Consultation and Administration Support; (ii) Data Collection and Validation; (iii) Data
Analysis, Report Compilation and Results Reporting; and any MODIFICATION thereto
including, but not limited to, the provision by the CONSULTANT of all necessary personnel;

“SERVICE PROVIDER” shall mean any replacement service provider nominated by the
PARTICIPANT to provide any of the SERVICES or any other similar services following the
expiry or termination of the CONTRACT or a PROJECT or termination of any one or more
of the SERVICES;

“SITE” shall mean the place where the SERVICES or any part thereof are to be performed;

“SWISS LAW?” shall mean all LEGISLATION of Switzerland;

“WORKING DAY” shall mean weekday (Saturdays, Sundays and public holidays accepted
in the United Kingdom);

“WORKING HOURS” shall mean unless otherwise stated particularly in WRITING 7.00am
— 7.00pm in the United Kingdom on any WORKING DAY

“WRITING” includes facsimile transmissions, electronic transmissions and all compatible

means of communication.
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(b)

(c)

(d)

(a)

(b)

(c)

(d)

(a)

The terms defined under condition 1 (a) shall include the singular and the plural as the

context requires.

References to LEGISLATION include that LEGISLATION as amended or re-enacted.

The CONTRACT supercedes all previous agreements and undertakings between the parties
concerning the subject matter of the CONTRACT. In the event of any conflict between the
provisions of the CONDITIONS OF CONTRACT and the PROJECT MEMORANDUM
then the PROJECT MEMORANDUM shall prevail.

DESIGNATED REPRESENTATIVES

Each PARTY shall by notice in WRITING to the other party appoint a representative from
within its staff who shall have authority to act on behalf of that party on such matters in

connection with the CONTRACT as shall be specified in such notice.

Each PARTY may by further notice in WRITING to the other party revoke or amend the
authority of the representative or appoint a new representative. The parties shall bear their

own costs relating thereto.

Subject to any limitations specified by a party in the notices referred to in conditions 2(a) and
(b) the REPRESENTATIVE may from time to time by notice to the other party, delegate all

or any part of his authority to an assistant from within the staff of the relevant party.

The REPRESENTATIVE may by further notice in WRITING to the other party revoke or
amend the delegated authority of any ASSISTANT REPRESENTATIVE or appoint a new
ASSISTANT REPRESENTATIVE. The parties shall bear their own costs relating thereto.

ASSIGNMENT AND SUB-CONTRACTING

(aa) The CONSULTANT shall not assign the CONTRACT in whole or in part or any
benefit or interest therein to any third party without the prior consent in WRITING of
the PARTICIPANT such consent not to be unreasonably withheld or delayed. For the
avoidance of doubt, the PARTICIPANT shall not be considered to be unreasonably
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(a)

(b)

(bb)

withholding its consent if in the PARTICIPANT’s opinion such third party lacks the
technical capability or financial standing to perform the SERVICES

The PARTICIPANT may assign, novate or otherwise transfer the CONTRACT in
whole or in part or any benefit or interest therein to any AFFILIATE of the
PARTICIPANT by giving notice in WRITING to the CONSULTANT. In such an
event the CONSULTANT agrees that it shall co-operate fully with the
PARTICIPANT and any AFFILIATE and will execute all necessary documentation to
complete the assignment, novation or transfer. All parties shall agree that (unless
otherwise agreed in WRITING) any new contract arising pursuant to this condition

3(a)(bb) shall be on the same terms and conditions as the CONTRACT.

The CONSULTANT shall not sub-contract the whole or any part of the SERVICES
without the prior consent in WRITING of the PARTICIPANT such consent not to be
unreasonably withheld or delayed. For the avoidance of doubt, the PARTICIPANT
shall not be considered to be unreasonably withholding its consent if in the
PARTICIPANT’S opinion such third party lacks the technical capability or financial
standing to perform the SERVICES. If such consent is given it shall not relieve the
CONSULTANT from any liability or obligation under the CONTRACT and to the
extent that SERVICES are provided by sub-contractors the CONSULTANT shall be
responsible for the acts, omissions, defaults or negligence of its agents or servants or
sub-contractors as fully as if they were the acts, omissions, defaults or negligence of

the CONSULTANT.

RELATIONSHIP OF PARTIES

The CONSULTANT'S status shall be that of an independent contractor and the relationship

of the parties shall not be that of principal and agent or employer and employee.

This CONTRACT shall not create a partnership or joint venture between the parties thereto,
and CONSULTANT has no power to act on behalf of PARTICIPANT, unless explicitly
authorized in WRITING.
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(a)

(b)

(©)

(d)

SERVICES

Except as otherwise provided in APPENDIX A, the PARTICIPANT shall determine the level
and volume of SERVICES to be provided by the CONSULTANT in WRITING.
Notwithstanding anything to the contrary in the CONTRACT nothing shall give or confer any
guarantee by the PARTICIPANT to the CONSULTANT as to the minimum level of
SERVICES that may be required by the PARTICIPANT.

The SERVICES shall be carried out to the reasonable satisfaction of the PARTICIPANT and
in accordance with the PROJECT MEMORANDUM (including APPENDIX A) and the
CONSULTANT shall use the highest standard of skill and care which is ordinarily exercised

by experienced and competent consultants carrying out services of a similar nature to the

SERVICES.

The CONSULTANT shall provide any electronic files in the format of the PARTICIPANT’S
choice as specified in PROJECT MEMORANDUM or at the time of PROJECT start. The
CONSULTANT agrees that should the format specified at PROJECT start be superseded or
otherwise defined during PROJECT by the PARTICIPANT, the CONSULTANT will
reproduce the electronic files in a compatible format as determined by the PARTICIPANT.

The CONSULTANT undertakes throughout the CONTRACT:

(aa)  to comply with and to ensure that all CONSULTANT PERSONNEL comply with:

(1) all relevant LEGISLATION, recommendations and other requirements
of any relevant government or governmental agency and, to the extent that
such regulations are advisory, compliance with which is advisable but not
mandatory, the minimum compliance to be achieved by the CONSULTANT

should be the Best Practice in the relevant industry;

(i1) the safety and security standards, environmental standards and site

procedures of the PARTICIPANT; and
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(i)  if relevant, any codes of practice of the PARTICIPANT and any
reasonable instructions and guidelines issued by the PARTICIPANT from time

to time;

(bb)  to ensure that all of the CONSULTANT PERSONNEL carry out their duties and
conduct themselves and behave while on the SITE, or any third parties' premises while
performing the SERVICES in an orderly and appropriate manner, having regard to the

nature of their duties;

(cc)  to establish and maintain such security measures and procedures as are reasonably
practicable to provide for the safe custody of any CONFIDENTIAL INFORMATION
and DATA of the PARTICIPANT in its possession and to prevent unauthorised access
thereto or use thereof. In particular the CONSULTANT shall ensure that any such
CONFIDENTIAL INFORMATION and DATA is only disclosed to those of the
CONSULTANT PERSONNEL who need to know the same;

(dd) to inform the PARTICIPANT promptly, giving details of the circumstances, reasons
and likely duration, in the event it becomes aware of anything of whatever nature
whether or not the result of any act or omission on the part of the CONSULTANT or
the CONSULTANT PERSONNEL which may prevent the CONSULTANT fulfilling
its obligations in accordance with the CONTRACT;

(ee) to have at all times during the CONTRACT all licences, approvals and consents
necessary to enable the CONSULTANT to provide the SERVICES;

(ff)  not to (and to procure that the CONSULTANT PERSONNEL shall not), through any
act or omission cause the PARTICIPANT to infringe the terms of any licence or any

other agreement relating to the provision of the SERVICES;

(gg) to ensure that all DELIVERABLES and information and matters of fact
communicated (whether in WRITING or otherwise) to the PARTICIPANT by the
CONSULTANT or the CONSULTANT PERSONNEL during the course of the

CONTRACT will be true, complete and accurate in all material respects;
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(hh)  to provide all tools and equipment or procure the provision of all tools and equipment

necessary for the provision of SERVICES;

(i)  promptly to supply to the PARTICIPANT such information relating to the SERVICES
as the PARTICIPANT may reasonably request from time to time;

(Gj)  to continually review and advise the PARTICIPANT as to reducing costs and

improving efficiency wherever opportunities exist;

(e) The PARTICIPANT may from time to time request the CONSULTANT to provide
additional services over and above the provision of the SERVICES and the CONSULTANT
shall, subject to the CONSULTANT and the PARTICIPANT agreeing in WRITING any
ADDITIONAL CHARGES for such SERVICES, so far as it may lawfully do so and to the
extent of its available resources, agree to provide such additional SERVICES on the terms

and the conditions of the CONTRACT.

(f)  All DELIVERABLES shall:

(aa)  conform with the PROJECT MEMORANDUM (including particularly =~ APPENDIX
A);

(bb) be free of any material inaccuracies or discrepancies;

(cc)  have been prepared with all due care and diligence.; and

(dd)  Dbe fit for the purpose set out in the PROJECT.

(1) Notwithstanding that the SERVICES or any part thereof have been the subject of
any review and approval other than any written form of acceptance in accordance
with any acceptance test or procedure described in the PROJECT, the
CONSULTANT shall not be relieved from any liability or obligation under the
CONTRACT.

(2) If the PARTICIPANT notifies the CONSULTANT of any deficiency in the SERVICES, the
CONSULTANT shall, without prejudice to the PARTICIPANT’S other rights, promptly
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(a)

(b)

(©)

(d)

remedy the deficiency or failure as required by the PARTICIPANT within a period of thirty
(30) WORKING DAYS from receipt of such notification by the PARTICIPANT. All costs
of such remedy shall be borne by the CONSULTANT. If the CONSULTANT fails to remedy
the deficiency or failure to the PARTICIPANT’S reasonable satisfaction within thirty (30)
WORKING DAYS as aforesaid without prejudice to the PARTICIPANT 'S rights under this
CONTRACT, the PARTICIPANT may remedy or cause to be remedied any deficiency at the
CONSULTANT's cost.

PARTICIPANT PROPERTY

The CONSULTANT shall promptly notify the PARTICIPANT if it considers that DATA
supplied by the PARTICIPANT is grossly insufficient in any material respect for the purposes
of the provision of the SERVICES or if there are any important inconsistencies in any DATA
supplied by the PARTICIPANT. The PARTICIPANT will use its reasonable endeavours to
supply all DATA as reasonably requested and required by the CONSULTANT for the
purpose of the provision of the SERVICES.

Title to and property in PARTICIPANT PROPERTY shall remain with the PARTICIPANT
and shall at no time pass to the CONSULTANT unless the PARTICIPANT specifically
agrees in WRITING.

Risk in PARTICIPANT PROPERTY shall pass to and remain with the CONSULTANT all
times whilst in its possession or control. If any PARTICIPANT PROPERTY is damaged or
destroyed whilst in the CONSULTANT's possession or control then the CONSULTANT
shall replace the same or restore it to good order and condition at its own cost. If the
CONSULTANT fails to do so then the PARTICIPANT may withhold payment of such part
of any sums due to the CONSULTANT as may be required to replace it or to restore it to

good order and condition.

The CONSULTANT shall store PARTICIPANT PROPERTY in its premises in a proper
manner in conditions which adequately protect, preserve and insure them without any charge
to the PARTICIPANT and shall not tamper with any identification upon PARTICIPANT
PROPERTY or any packaging and shall ensure that PARTICIPANT PROPERTY is stored
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(e)

®

(a)

(b)

separately from any other property and is clearly identified as belonging to the
PARTICIPANT and the PARTICIPANT shall be entitled to examine PARTICIPANT
PROPERTY in storage at any time during WORKING HOURS wupon giving the
CONSULTANT reasonable notice of its intention to do so.

The CONSULTANT shall establish and maintain such security measures and procedures to
provide for the safe custody of PARTICIPANT PROPERTY in its possession and to prevent

unauthorised access or use thereof.

The CONSULTANT shall deliver the PARTICIPANT PROPERTY to the PARTICIPANT at
any time on reasonable notice. For the purposes of this condition, the PARTICIPANT, its
employees and agents will be entitled to free and unrestricted access to any premises where

any PARTICIPANT PROPERTY is situated at any time on reasonable notice.

RATE OF PROGRESS/COMPLETION

The CONSULTANT shall carry out and complete the SERVICES within the period specified
in the PROJECT MEMORANDUM. Time shall be of the essence and the CONSULTANT
shall, if required by the PARTICIPANT, take such steps as may be necessary and as the
PARTICIPANT may approve to remedy or mitigate any delay, including revision of the
PROJECT MEMORANDUM.

INFORMATION AND MEETINGS

Except as set out otherwise in the PROJECT MEMORANDUM the MANAGEMENT
INFORMATION and PROGRESS REPORTS shall be provided by Consultant in accordance
with subclause lit. (b)-(d).

The CONSULTANT undertakes at its sole cost and expense to provide the PARTICIPANT at
agreed intervals with MANAGEMENT INFORMATION and PROGRESS REPORTS in
relation to the SERVICES and the performance by the CONSULTANT. The parties may
agree at MANAGEMENT MEETINGS to amend, modify, replace or supplement the
MANAGEMENT INFORMATION and/or PROGRESS REPORTS from time to time and in

such event, such amendment, modification, replacement or supplement shall thereafter be
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(c)

(d)

(b)

deemed to form part of the MANAGEMENT INFORMATION and the PROGRESS
REPORTS.

The PARTICIPANT shall be entitled to request the CONSULTANT to provide the
PARTICIPANT with certain additional information in connection with the CONTRACT
other than the MANAGEMENT INFORMATION and the PROGRESS REPORTS from time
to time, and the CONSULTANT agrees to comply with such request, provided that it shall be
entitled to make a reasonable charge therefore, to the PARTICIPANT. The amount of such
charge shall be agreed between the parties prior to the CONSULTANT providing the
additional information to the PARTICIPANT.

The CONSULTANT and the PARTICIPANT agree with each other to form a management
team comprising REPRESENTATIVES who shall attend the MANAGEMENT MEETINGS
the purpose of which shall be:

(aa) to actively monitor the CONSULTANT's performance of the SERVICES;

(bb) any other matter which the parties agree in writing shall be included within the
MANAGEMENT MEETINGS

HUMAN RESOURCES

The CONSULTANT shall provide all personnel necessary to carry out the SERVICES. On
completion of the part or parts of the PROJECT assigned to each member of the
CONSULTANT PERSONNEL, the CONSULTANT shall immediately remove such person
from the PROJECT unless otherwise requested by the PARTICIPANT.

The CONSULTANT shall ensure that all CONSULTANT PERSONNEL assigned to carry
out the SERVICES shall be appropriately qualified, competent and experienced. The
CONSULTANT shall ensure that all statutory and other legal obligations are observed in
respect of the CONSULTANT PERSONNEL and any other persons engaged in the provision
of the SERVICES and shall indemnify and keep the PARTICIPANT indemnified against any
costs (including legal costs), losses, damages, penalties, orders, awards, expenses or other

payments incurred as a result of any claim brought against the PARTICIPANT by any of the
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(c)

(d)

(e)

CONSULTANT PERSONNEL or any other persons engaged in the provision of the
SERVICES as a result of any breach of this condition.

The REPRESENTATIVE may, having stated his reasons, instruct the CONSULTANT to
remove any of the CONSULTANT PERSONNEL from the PROJECT. The CONSULTANT
shall then procure that, as soon as is reasonably practicable, the CONSULTANT
PERSONNEL in question have no further connection with the work included in the
PROJECT or contract with the PARTICIPANT. The CONSULTANT shall indemnify and
keep the PARTICIPANT fully and effectively indemnified against any costs (including legal
costs), losses, damages, penalties, orders, awards, expenses or other payments incurred as a
result of any claim brought against the PARTICIPANT by any of the CONSULTANT
PERSONNEL as a result of the PARTICIPANT’S exercise of its rights under this condition.

The CONSULTANT or a PARTICIPANT shall indemnify the PARTICIPANT and keep the
PARTICIPANT fully and effectively indemnified from and against any costs arising out of or
connected with any claim by any of the CONSULTANT PERSONNEL that, during the
period in which the CONSULTANT provides the SERVICES to the PARTICIPANT or
during any handover period, any such CONSULTANT PERSONNEL were or became
employees of a PARTICIPANT or any AFFILIATE, other than in circumstances where a
PARTICIPANT or any AFFILIATE offers to employ and does employ any such
CONSULTANT PERSONNEL and should any of the CONSULTANT PERSONNEL
successfully claim during the term of the CONTRACT they are or became employees of a
PARTICIPANT then in such circumstances a PARTICIPANT shall have the right to
terminate any such employment forthwith and the CONSULTANT shall indemnify the
PARTICIPANT and keep the PARTICIPANT fully and effectively indemnified against any
termination payment and in respect of any other payments, whether by way of remuneration
or otherwise, payable to any such CONSULTANT PERSONNEL (including but not limited
to notice pay, arrears of wages, accrued holiday pay and redundancy pay), and in respect of

any claim arising out of any such termination.

The CONSULTANT undertakes that either as soon as it receives notice of termination of the
CONTRACT or of the termination of any part of the SERVICES, or in the 6 months
immediately prior to the expiry of the CONTRACT (whichever occurs earlier) it shall not
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10.

(a)

without the prior written consent of the PARTICIPANT (which shall not be unreasonably
withheld): -

(aa) increase or allow to be increased the number of CONSULTANT PERSONNEL
assigned to the provision of the SERVICES;

(bb)  change or allow to be changed the identity of the CONSULTANT PERSONNEL
assigned to the provision of the SERVICES by transferring or allowing to be
transferred any CONSULTANT PERSONNEL to or from the provision of the
SERVICES or replacing or allowing to be replaced any CONSULTANT
PERSONNEL engaged in the provision of the SERVICES even if this does not
increase the overall number of CONSULTANT PERSONNEL;

except where the CONSULTANT is required to do so by law or by force of contract,
whereupon the CONSULTANT shall promptly notify the PARTICIPANT in WRITING of
the terms of such legal or contractual requirement and shall obtain the consent of the
PARTICIPANT in WRITING (which shall not be unreasonably withheld) to any such
variation or proposed increase or change. In the event that the CONSULTANT breaches the
provisions of this condition, then the PARTICIPANT and/or the SERVICE PROVIDER shall
be entitled in their absolute discretion to terminate the employment of any of the
CONSULTANT PERSONNEL who transfer to them and the CONSULTANT shall
indemnify the PARTICIPANT and/or the SERVICE PROVIDER and keep the
PARTICIPANT and/or the SERVICE PROVIDER fully and effectively indemnified against
any termination payment and in respect of any other payments whether by way of
remuneration or otherwise payable to any such CONSULTANT PERSONNEL (including but
not limited to notice pay, arrears of wages, accrued holiday pay and redundancy pay) and

against any claim arising out of such termination.

MODIFICATION

The CONSULTANT shall within 5 WORKING DAYS of receipt of a CHANGE REQUEST
(or other period as agreed by the PARTICIPANT) supply to the PARTICIPANT:
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(b)

(©)

11.

(a)

(b)

12.

(2)

(aa)  full details of all consequential changes which will be required to the SERVICES,
PROJECT, or the CHARGES and all other effects of the proposed change; or

(bb)  confirmation in WRITING that there will be no such consequential changes or effects;

or

(cc) adate when the details will be available.

If the CONSULTANT can demonstrate to the PARTICIPANT s reasonable satisfaction that a
CHANGE REQUEST would require consequential changes as set out in condition 10(a)(aa),
the PARTICIPANT shall be entitled to require the CONSULTANT to comply with the
CHANGE REQUEST subject to the PARTICIPANT agreeing to such consequential changes.

Where a dispute arises in relation to a CHANGE REQUEST including whether any
consequential changes are justified, the dispute shall be referred for determination in

accordance with condition 26.

SUSPENSION

The CONSULTANT shall on the instruction of the PARTICIPANT in WRITING suspend the
whole of the PROJECT or of the SERVICES or any part thereof and shall take all measures
necessary to protect and secure the same. The PARTICIPANT shall bear the costs of any
suspension (such costs to be reasonable) and the CONSULTANT shall mitigate such costs.

The PARTICIPANT may at any time by notice to the CONSULTANT in WRITING
authorize the CONSULTANT to resume all or any part of the suspended PROJECT or
SERVICES and the CONSULTANT shall, on being given such notice, promptly resume
performance of the PROJECT or SERVICES or part thereof in accordance with the terms of

the notice.

TERMINATION

A PARTY may terminate the whole or any part of the CONTRACT forthwith if:-
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(aa)  notice has been given to the other PARTY of a substantial or persistent breach and the
PARTY given such notice has failed to remedy such breach to the other PARTY(s)
reasonable satisfaction within a period of thirty (30) WORKING DAYS from the date

of receipt of such notice; or

(bb) aPARTY:-

(1) either becomes or threatens to become bankrupt or insolvent or is adjudicated
bankrupt or insolvent by a court of competent jurisdiction in its country of

incorporation; or

(i)  has a body or person (including, but not limited to, a liquidator, administrative
or other receiver or manager) appointed to manage its affairs or assets or its
undertakings on behalf of its creditors, members or a court of competent

jurisdiction; or

(iii))  issues a notice proposing that it be wound up or passes a resolution for its

winding up; or

(iv)  ceases to carry on all or a substantial part of its business or is unable to pay its
debts as defined in accordance with relevant LEGISLATION including any

amendments and re-enactments thereof.

(b) Without prejudice to the rights of the PARTICIPANT to terminate the CONTRACT under
condition 12 (a), the PARTICIPANT may terminate the CONTRACT at any time:

(aa) by giving not less than 30 WORKING DAYS notice in WRITING to the
CONSULTANT. In such event the PARTICIPANT shall pay to the CONSULTANT
any sums due to the CONSULTANT for SERVICES provided up to the effective date

of such termination; or

(bb) if any event or series of events or any circumstances whether related or not (including
but without limitation any adverse change in the business, assets or financial condition

of the CONSULTANT) occur or arise which, in the reasonable opinion of the

Contract Version 1- November 2018 20



PARTICIPANT may or would be likely to have a material adverse effect on the
CONSULTANT or its ability to perform or comply with any of its obligations under a

CONTRACT or may have a detrimental effect on the reputation and goodwill of the
PARTICIPANT.

(c) On termination of the CONTRACT by the PARTICIPANT pursuant to this condition 12, the
CONSULTANT will deliver all DELIVERABLES (including any that are incomplete at the
effective date of termination which will be provided “as is”’) and the PARTICIPANT may
withhold payment of any sums due to the CONSULTANT under the CONTRACT until such

delivery is made.

(d) On the termination of the CONTRACT by the PARTICIPANT, the CONSULTANT shall
promptly and within 60 WORKING DAYS handover the CONTRACT or the PROJECT as
smoothly as possible such as will enable the PARTICIPANT to transfer these to a third party,
and in particular the CONSULTANT shall render such assistance and make available such of
the CONSULTANT PERSONNEL (subject to the PARTICIPANT paying the
CONSULTANT's reasonable costs in providing assistance) and shall ensure that any DATA,
DELIVERABLES or MATERIALS and any other supporting documentation created by the
CONSULTANT in the provision of the SERVICES shall be returned to the PARTICIPANT
in a ordered and comprehensible form such that the PARTICIPANT may be able to present
such information to another third party to perform the CONTRACT or the PROJECT.

(e) On termination of the CONTRACT for whatever reason the following provisions shall apply

(in addition to condition 12 (d) (if relevant):-

(aa) each party shall cease to use and promptly return in accordance with condition 17 to
the other party or dispose of in accordance with the other party’s instructions all
CONFIDENTIAL INFORMATION, MATERIALS and other DATA and documents
and copies thereof disclosed or supplied to the other party pursuant or in relation to
the CONTRACT (other than DELIVERABLES) and shall certify in writing to the

other party when the same has been completed;
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13.

(a)

(b)

(c)

(d)

(bb) unless otherwise directed by the PARTICIPANT in WRITING, the CONSULTANT
shall cease to use and promptly return PARTICIPANT PROPERTY to the
PARTICIPANT at the CONSULTANT’s sole risk and expense;

(cc) the CONSULTANT shall within 60 WORKING DAYS of the termination of the
CONTRACT submit its final invoice to the PARTICIPANT setting out the total
amount due to the CONSULTANT pursuant to the CONTRACT after taking into
account any sums due to the PARTICIPANT in accordance with the CONTRACT
and, the PARTICIPANT shall pay the same in accordance with condition 13; and

(dd) provided the PARTICIPANT has terminated the CONTRACT for the reasons set out
in condition 12(a) above the PARTICIPANT may (without prejudice to any other
rights of the PARTICIPANT) recover any additional cost over and above the
CHARGES incurred by the PARTICIPANT in completing the CONTRACT or the
PROJECT.

PAYMENT

In consideration of the provision of the SERVICES by the CONSULTANT to the
PARTICIPANT, the PARTICIPANT shall pay the CHARGES to the CONSULTANT in
accordance with this condition 13 and the PROJECT MEMORANDUM (including in
particular APPENDIX A).

The CONSULTANT shall submit to the PARTICIPANT a detailed priced invoice in
accordance with the PARTICIPANT. The invoice shall show or have attached all information
necessary to support the invoiced amount therein including all relevant time sheets or

schedules.

Except as otherwise provided in the PROJECT MEMORANDUM invoices for executed
work are to be submitted monthly for work carried out during the preceding month. The final

invoice to be submitted no later than 42 WORKING DAYS from end of a PROJECT.

Any invoice raised by the CONSULTANT and provided to the PARTICIPANT pursuant to
this condition 13 shall be valid for Value Added Tax purposes.
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(e)

®

(2

(h)

The PARTICIPANT shall unless otherwise specified in the CONTRACT make payment in
British Pounds Sterling.

The PARTICIPANT may set-off part or all of payments due to the CONSULTANT under the
PROJECT against amounts due from the CONSULTANT to the PARTICIPANT under the
CONTRACT or in Swiss law.

Notwithstanding the receipt of any invoice, the PARTICIPANT shall be entitled (without
prejudice to any other rights or remedies it may have) to suspend payment of the CHARGES
if the CONSULTANT fails to provide the SERVICES (or any part thereof) in accordance
with the PROJECT and the provisions of the CONTRACT until such time as the
CONSULTANT recommences the provision of the SERVICES in accordance with the
relevant PROJECT and the provisions of the CONTRACT or in the event that the provision
of SERVICES (or any part thereof) is disrupted for any reason other than as a result of any act
or omission of PARTICIPANT or any event of Force Majeure until such time as that
disruption ceases. For the avoidance of doubt, the PARTICIPANT shall be only entitled to
suspend payment of the CHARGES in respect of the SERVICES not performed in accordance
with the PROJECT, and the provisions of the CONTRACT or disrupted and shall not be
entitled to suspend payment of the CHARGES in respect of the SERVICES performed in
accordance with the PROJECT and the provisions of the CONTRACT.

If the PARTICIPANT disputes any item in any invoice in whole or in part the
PARTICIPANT shall be entitled to pay only the undisputed portion of such invoice until such
time as the PARTICIPANT and the CONSULTANT have reached agreement as to what
payment, is to be made by the PARTICIPANT in respect of the disputed amount. The
PARTICIPANT shall promptly notify the CONSULTANT of such disputed amount. The
PARTICIPANT and the CONSULTANT shall endeavour to settle expeditiously and in good
faith at the earliest possible date any such dispute and any amount which is agreed between
the parties during the consultation PROJECT period shall be reflected as either a positive or
negative adjustment (as applicable) within the next invoice in accordance with condition
13(d). During the period of consultation PROJECT between the parties pursuant to this sub-
condition 13(i) the CONSULTANT shall not take any steps to terminate the CONTRACT on

the basis of non-payment.
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(1)

14.

(a)

(b)

If any sum under this CONTRACT which is not the subject of a bona fide dispute is not paid
within 20 days after the last due date for its payment then the CONSULTANT shall have the
right (provided that it shall first have given to the PARTICIPANT not less than 7 WORKING
DAYS’ prior written notice of its intention to do so), to charge interest on such sum at the
annual interest rate of 2% per annum above Barclays Bank Base Rate. The parties
acknowledge and agree that this constitutes adequate compensation for any late payment

under or in connection with this CONTRACT.

INDEMNITY AND LIABILITY

The CONSULTANT shall be liable for and shall fully indemnify and defend the
PARTICIPANTS, as the case may be, from all losses, costs, damages and expenses arising
out of any claim in respect of injury or sickness, disease or death of any person or loss of or
damage to any property arising out of any breach of the CONTRACT by or otherwise caused
or contributed by the neglect, act or omission of the CONSULTANT, the CONSULTANT
PERSONNEL and any other agents or subcontractors of the CONSULTANT and shall, at its
own cost at the PARTICIPANT'S request, defend the PARTICIPANT in any proceedings
involving the same, except that the CONSULTANT shall not be liable for any losses, costs,
damages and expenses, arising out of/or caused or contributed to or by the negligence, act or

omission of the PARTICIPANT or its AFFILIATES.

The CONSULTANT agrees to fully indemnify, defend and hold harmless the PARTICIPANT
from and against any and all amounts payable under any judgment, verdict, court order or
settlement to the extent resulting from any claim from a third party that the systems or
materials provided, if any, or: DELIVERABLES, by the CONSULTANT under the
CONTRACT infringe such party’s INTELLECTUAL PROPERTY. Should the
PARTICIPANT’S use of DELIVERABLES be determined to have infringed, or if, in the
PARTICIPANT’S judgement, such use is likely to be infringing, the PARTICIPANT may, at
its option but at the CONSULTANT's cost and without prejudice to the PARTICIPANT’S
other rights and remedies under the CONTRACT require the CONSULTANT to:

(aa)  procure for the PARTICIPANT the right to continue using such systems, materials or
DELIVERABLES; or
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(©)

(d)

(e)

(bb) replace or modify them to make their use non-infringing while yielding substantially

equivalent functionality and compatibility.

If neither of the above options are or would be available on a basis that the PARTICIPANT
finds commercially reasonable, then the PARTICIPANT may terminate the CONTRACT

whereupon the provisions of condition 12 shall apply.

The PARTICIPANT shall notify the CONSULTANT in WRITING as soon as practicable
after the PARTICIPANT becomes aware of any claim which may give rise to a claim for
indemnification hereunder and the PARTICIPANT shall co-operate with all reasonable
requests of the CONSULTANT (at its expense) in defending or settling a third party claim.

Notwithstanding sub-conditions 14(a) and (b) the CONSULTANT and the PARTICIPANT
will accept liability without limit for (i) death or personal injury caused by its negligence or
the negligence of it employees acting in the course of their employment, and (ii) any liability

which by Swiss law cannot be excluded.

Subject to condition 14(d), both parties entire and collective liability to the other PARTY or
parties arising under or in connection with the CONTRACT whether in contract, tort
(including without limitation negligence), statute or otherwise, will, to the extent permissible
by SWISS LAW, not exceed in aggregate the greater of 200% of the CHARGES or
€2,000,000.00 (two million) whichever is the higher and no PARTY to this Agreement will
be liable to the PARTIES for any CONSEQUENTIAL LOSS. This condition will not in any
way preclude the PARTICIPANT from seeking injunctive relief in the event of a breach of
confidence or an infringement of INTELLECTUAL PROPERTY.

In addition, notwithstanding anything to the contrary contained in the preceding sentences of
this clause 14 (e), the individual liability of any PARTICIPANT to the CONSULTANT under
this CONTRACT will, to the extent permissible by SWISS LAW, not exceed the greater of
200% of the PARTICIPANT'S INDIVIDUAL SHARE OF CHARGES or €1,000,000.00 (one

million) whichever is higher.
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15.  INSURANCE

(a) The CONSULTANT shall effect and maintain and shall require its sub-contractors to effect
and maintain throughout the continuance of the CONTRACT insurance policies which shall
include, the types and amounts set out in condition 15 (d). The CONSULTANT shall bear

any and all excesses, deductibles or franchises incorporated therein.

(b) The CONSULTANT may be requested in WRITING to provide the PARTICIPANT with
Certificates of Insurance. Certificates shall be provided within fifteen 15 WORKING DAYS
of such request. Failure to provide such Certificates may be taken by the PARTICIPANT to
indicate that the CONSULTANT has failed to meet its obligations to provide the insurance
cover required under the CONTRACT and enable the PARTICIPANT itself to take out such
insurance cover and deduct the costs thereof from the CHARGES. The CONSULTANT
shall also provide the PARTICIPANT with updated Certificates on the renewal anniversary

of any policies required hereunder.

(©) The CONSULTANT shall give immediate written notice to the PARTICIPANT and all

insured parties in the event of cancellation.

(d) The insurance policies referred to in condition 15 (a) are:-

(aa) insurance in accordance with workman's compensation and occupational disease laws
and employer's liability insurance for an amount of not less than two million Euros
€2,000,000.00 per occurrence or series of occurrences arising from one event, which
shall comply with all applicable laws. Such insurance shall cover all CONSULTANT
PERSONNEL engaged in the performance of the CONSULTANT's obligations under
the CONTRACT and shall contain an indemnity to principals clause;

(bb)  general third party insurance with a combined bodily injury and property damage limit
of not less than two million Euros €2,000,000.00 or such other sum as may be
specified by the PARTICIPANT per occurrence or series of occurrences arising from

the one event. Such insurance shall contain an indemnity to principals clause; and
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(cc)  professional indemnity insurance for an amount of not less than one million Euros

€1,000,000.00 per occurrence or series of occurrence arising out from one event;

(together "the Policies").

The CONSULTANT shall not during the continuance of the CONTRACT and for a period of 6 years
thereafter (or such longer period as is required by law) do anything to invalidate the POLICIES

16. INTELLECTUAL PROPERTY

(a) INTELLECTUAL PROPERTY shall be governed by this condition 16 and the relevant
provisions dealing with “Intellectual Property” as set out in the PROJECT
MEMORANDUM.

(b) All INTELLECTUAL PROPERTY owned by each party or an AFFILIATE prior to the
commencement date of the CONTRACT or developed outside the scope of the CONTRACT
(“BACKGROUND INTELLECTUAL PROPERTY RIGHTS”) together with any derivatives
or enhancements of, or modifications or improvements to the BACKGROUND
INTELLECTUAL PROPERTY RIGHTS created by either party as part of the SERVICES
shall continue to be the sole property of such party or AFFILIATE who owned such
BACKGROUND INTELLECTUAL PROPERTY RIGHTS.

(c) The CONSULTANT shall grant (or shall procure the grant of, where such INTELLECTUAL
PROPERTY is owned by an AFFILIATE or other third party) to the PARTICIPANT
(including any AFFILIATE or agent or subcontractor) a non-exclusive, royalty free right to
use the BACKGROUND INTELLECTUAL PROPERTY RIGHTS referred to in condition
16 (a) for any purposes relating to the SERVICES, such licence to be perpetual save where
the BACKGROUND INTELLECTUAL PROPERTY RIGHTS do not form part of the
DELIVERABLES which will be used on an ongoing basis in which case such licence shall

cease upon completion or earlier termination of the SERVICES.

(d) The CONSULTANT agrees that all INTELLECTUAL PROPERTY contained in any
DELIVERABLES together with any working documents and tools solely required for

implementation of the SERVICES, excluding in each case those specified in condition 16(a)
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(e)

®

(2

17.

(a)

shall vest in the PARTICIPANT (as the PARTICIPANT comprises more than one person
subject to condition 16 (a) such developed INTELLECTUAL PROPERTY shall vest in the
parties equally and each party shall be able to use such INTELLECTUAL PROPERTY for
their own internal purposes or those of their AFFILIATES any additional use shall require the
unanimous consent of all persons comprising the PARTICIPANT) .

To the full extent permissible by applicable laws, the CONSULTANT shall procure waivers
of moral rights relating to the DELIVERABLES arising as a result of the SERVICES from
any CONSULTANT PERSONNEL or other employees or any other party it shall engage in
the provision of the SERVICES.

Each party agrees to (or in the case of any employee or any other party engaged in the
provisions of the SERVICES to procure that they shall) execute all further documents, deeds
and assignments and do all such further things as may be necessary which may be reasonably
required to perfect the licence or vesting of the INTELLECTUAL PROPERTY granted under
this condition 16 and which may be required under the laws of any country in which any such
INTELLECTUAL PROPERTY may subsist. The parties shall, in any such event, agree an

apportionment of costs in relation to any of the above.

Subject to condition 20 and excluding each party’s BACKGROUND INTELLECTUAL
PROPERTY RIGHTS, in no event shall the CONSULTANT be precluded from
independently developing for itself, or others, materials which are competitive with, or
similar to (but not identical to), the DELIVERABLES. In addition, and again subject to
condition 20 and excluding each party’s BACKGROUND INTELLECTUAL PROPERTY
RIGHTS, each party shall be free to use its general knowledge, skills and experience, and its
ideas, concepts, know-how, design working papers, methodologies and techniques that are

used in the course of providing or receiving the SERVICES.

RETURN OF MATERIALS

Upon completion, termination or suspension of the SERVICES the parties shall return all

MATERIALS belonging to each other and:
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(b)

(©)

(d)

18.

(aa) if the MATERIALS are in physical form, at the owner’s option, either send such
MATERIALS and all copies to the owner or certify to the owner that they have been

destroyed; or

(bb) if the MATERIALS are not in physical form or where it is not practical to send the
MATERIALS to the owner, unless otherwise notified by the owner, certify to the
owner that such MATERIALS have been destroyed or erased; or

(cc)  where it is not practicable to return MATERIALS in accordance with the provisions
as set out at sub conditions 17 (a) (aa) and (bb), the parties shall undertake in writing
to be bound by the confidentiality provisions provided for in condition 20 or enter into

such other confidentiality agreement as may be appropriate.

At any time and at its sole discretion the PARTICIPANT may serve notice upon the
CONSULTANT requiring return of the PARTICIPANT PROPERTY. In such an event the
CONSULTANT shall comply with the obligations as set out in condition 17(a).

Notwithstanding the provisions of sub-condition 17(a) and (b), each party may retain a copy
of the other party’s MATERIALS in the form of documents as may be properly and
reasonably required for internal audit purposes. Such documents shall be retained and used

subject to the obligations of confidentiality contained in condition 20.

The obligation to return and destroy does not apply to a PARTICIPANT that is under a
national statutory law obligation to transfer to its archives, including MATERIALS, to the

state archives.

LIENS

To the extent that the same may be within the reasonable control of the CONSULTANT, it
shall protect and hold all PARTICIPANT PROPERTY free from all liens, charges and other
encumbrances. Without limitation to the generality of the foregoing the CONSULTANT
undertakes that it will not directly or indirectly place or cause to be placed any such lien,

charge or encumbrance upon any PARTICIPANT PROPERTY.
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19.

20.

(a)

(b)

PUBLICITY

Subject to any obligations (if any) pursuant to any legal, regulatory or statutory authority each
party shall obtain approval in WRITING from the other party prior to taking photographs or
making publicity releases or announcements including advertisements regarding either the
CONTRACT or the activities of the other party related to its participation in the
CONTRACT.

CONFIDENTIALITY

Each party shall protect the confidentiality of all CONFIDENTIAL INFORMATION of the
other party or which comes to the other party’s knowledge under or as a result of the
CONTRACT and shall not disclose it to any third party or use it other than for the
performance of PROJECT(S) and the SERVICES except:-

(aa)  with the prior agreement in WRITING of the other party; or

(bb)  where formally required by a court of competent jurisdiction or a governmental or
regulatory authority or any recognised stock exchange or in accordance with local
laws of the PARTICIPANT where there is a legal duty or requirement to disclose
provided that not less than 2 WORKING DAY prior notice in WRITING shall first

be given to the other party where reasonably practicable.

Where disclosure is made to any employee, consultant, or agent, it shall be done subject to
obligations equivalent to those set out in this condition and each party agrees to use all
reasonable endeavours to procure that any such employee, consultant, or agent is made fully
aware of and complies with the party's obligations under this condition 20 and complies with
such obligations provided that each party shall continue to be responsible to the other party in
respect of any disclosure or use of such CONFIDENTIAL INFORMATION by a person to

whom disclosure is made.

The provisions of condition 20 (a) shall not apply to CONFIDENTIAL INFORMATION if it

1S:
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21.

22.

23.

(aa)  in the public domain otherwise than by failure of the receiving party to comply with

condition 20 (a);

(bb) in the possession of the receiving party before these confidentiality obligations came

into effect;

(cc)  obtained from a third party who is free to disclose the same; or

(dd) developed independently without reference to or use of the CONFIDENTIAL
INFORMATION.

CONFLICT OF INTEREST

The CONSULTANT shall reveal without delay any potential or actual conflict of interest
which influences any element of the PROJECT as soon as it is aware of the same. The
PARTICIPANT shall review the said conflict and require the CONSULTANT to take such
action as it shall deem necessary in order to avoid the conflict or in the event that the
PARTICIPANT is not satisfied that the conflict may be avoided the PARTICIPANT may
terminate the CONTRACT when the provisions of condition 12 shall apply.

AUDIT ACCESS

With respect to any SERVICES, the CONSULTANT shall maintain accurate records relevant
to the CONTRACT and shall permit the PARTICIPANT or its authorised personnel and/or
agents access at all reasonable times during normal WORKING HOURS to such records.

COMMISSION:

The CONSULTANT shall not without the prior approval in WRITING of the
PARTICIPANT accept any commission or any other payment from tenderers, contractors,

vendors or any party (other than the PARTICIPANT) concerned with the SERVICES.
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24.

25.

26.

(a)

WAIVER / SEVERABILITY

The non-enforcement of any of the terms of the CONTRACT by a party shall not be

construed as a waiver of any of that party's other rights.

The parties agree that if any provision or part of a provision of the CONTRACT shall under
any circumstances be deemed invalid or inoperative, the CONTRACT shall be construed with
the invalid or inoperative provision or part of a provision deleted and the rights and

obligations of the parties shall be construed and enforced accordingly.

NOTICES

All notices shall be given in WRITING and be delivered by hand or sent by facsimile or
recorded delivery post to the REPRESENTATIVE designated in the condition 2 hereof or to
any subsequently notified address. Any notice sent by facsimile shall be deemed to have been
served at the time of confirmed transmission; a notice sent by post shall be deemed to have
been served two WORKING DAYS after posting, and a notice delivered personally, shall be

deemed to have been served at the time of delivery.

FORCE MAJEURE

For the purposes of the CONTRACT “Force Majeure” shall mean any of the following events

and any other events which are beyond the control of the party affected:-

(aa) acts of God

(bb) fire

(cc)  explosion

(dd) flood

(ee) acts of terrorism

(ff)  war
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(b)

(©)

(d)

(gg) rebellion

(hh) riot

(i1) acts of Government

(47 sabotage; or

(kk) official strike or similar official labour dispute.

Except as specifically detailed above, shortage of labour, materials or other resources shall
not constitute Force Majeure unless caused by circumstances which are themselves Force

Majeure.

If either party is affected by Force Majeure or either party reasonably believes that either party
is about to be affected by Force Majeure it shall immediately notify the other party in
WRITING of the matters constituting the Force Majeure or anticipated Force Majeure and
shall keep that party fully informed of their continuance and of any relevant change of

circumstances whilst such Force Majeure continues.

The party affected by Force Majeure shall take all reasonable steps available to it to minimise

the effects of Force Majeure on the performance of its obligations under the CONTRACT.

Subject to condition 26(f) Force Majeure shall not entitle either party to terminate the
CONTRACT or be in breach of contract and, shall be excused provided that the party
affected shall promptly give notice to the other party of such occurrence and shall use all

reasonable endeavours to prevent, avoid, overcome or mitigate the effects of such occurrence.
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(e)

®

(2

27.

28.

(a)

(b)

If an event of Force Majeure results in the suspension of the SERVICES, then if the
CONSULTANT is the affected party, the PARTICIPANT shall not be obliged to pay the
CHARGES until such time as the event of Force Majeure shall have ceased to have effect. If
the SERVICES are partly suspended a pro rata amount of the CHARGES shall be forfeit.

If in the PARTICIPANT'S reasonable opinion an event of Force Majeure results in disruption
to the SERVICES the parties shall then discuss and make all reasonable endeavours to agree
how the SERVICES can be performed, but should the parties fail to reach agreement, then the
provisions of condition 26 shall be enacted. If the parties are unable to resolve how the
SERVICES can be performed, the PARTICIPANT shall be entitled by giving 7 WORKING
DAYS notice in WRITING to the CONSULTANT to terminate the CONTRACT after

6 months with termination taking effect upon the expiry of such notice.

Each party shall be liable for and shall bear all its own costs, expenses, losses and charges

suffered an incurred as a result of an occurrence of Force Majeure.

NON-SOLICITATION OF STAFF

No party will during the period of the CONTRACT or within 6 months of its termination or
expiry solicit directly or indirectly any employees of the other who have been involved in
providing or receiving SERVICES or otherwise connected with the CONTRACT and/or the
PROJECT. This will not restrict a PARTICIPANT or the CONSULTANT from employing
staff who apply unsolicited in response to a general advertising or other general recruitment

campaign.

GOVERNING LAW

Unless the parties hereto otherwise agree, the CONTRACT shall be governed by and

construed in accordance with Swiss Law.

In respect of any dispute under or arising out of the CONTRACT, the parties hereto agree to

submit to the exclusive jurisdiction of Commercial Court of Zurich (Switzerland).
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